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STA TEMENT OF tiSUES 


Appellant contends that the verdict of the jury; which found him 
guilty of counts 1 and 2 of the Indictment was contrary to the weight of 
evidence and that the Government did not establish that the defendant was 
a member of the overall conspiracy alleged in the First Count of the Indict¬ 
ment a>id the possession in the Second Count of the Indictment. 






'i PA T /i M/£NT OF PiS(JE3 


C/ro Rodriguez Calana, Defendant-Appellant hereinafter for purposes 

of clarity referred to as Appellant was indicted daring the month of October 

197t, and a superseding indictment was filed prior to trial on February go, 

1974. He a,a others acre charged with a delation of Section 173 and 174 of 

Title 21. United States Code, and Sections 4701.4703.4704 (a). 4771 (a, a,u, 

7237(a) Of Title 20, United States Code* wtt: Importation into the United 

States, large Cities of narcotic drags and sell and facilitate the transport- 

Otion. concealment a,d sale of large quantities of narcotic drugs; of the said 

narcotic drugs lutd been imported and brought Mo the United States contrary 
to law. 

Appellant is the has beat of Framzesca Ortega Rodriguez, and 'he 
brother-in-law of Raoul Ortega Alvarez, who were also indicted with turn. 

Tire trial of this indictment herein commemed on February 20th 1074 - 
before Judge Charles Metr.ner and the verdict of the > 

Mar ah 20t1i 1974. 


jury was rendered on 


Appellant was found guilty of Counts 1 and 2 of the Indictment, his 
WifC *" aC " alUed and brother-in-law was convicted too. 

Appellant was sentenced to six (6) years on each Conn,, to run con¬ 
current,y and appellant appeais from the verdict of the jury and the sentence 


imposed on him. 


i 







POINT I 


THE GO VERNMENT DlDNOT ESTABLISH THAT THE DEFENDANT WAS 
A SJZMJJ *' OH PARTICIPANT OF THE CONSPIRACY ALLEGED IN THE 

first count of the indictment. 


T ie Government presented two witnesses that testified concendtig 
appellants membership or participation in the conspiracy and his possession 
of the contraband. They were Miguel Rodriguez and Romero Gonzalez. 

Miguel Rodriguez testified in direct examination ..." I went to that 
apartment daring the month of ApHI--March, April and May. And tliose incid¬ 
ents took place during those months. But in this moment it is impossible for 
me to remember the dates. "(Page 117 of the testimony). The gist of Miguels 
testimony was that the Appellant was present duHng the catting of heroin and 
when his brother-in-law showed Miguel Rodriguez a suit case tnat contained 
heroin. The aforementioned incidents allgedly occurred at 38 Rankin Street, 
Elizabeth, New Jersey. 

D'uHtig cross-examination Miguel Rodriguez was asked the following 
questions about Appellants involvement with heroin and the sale of it. Miguel 
Rod" guez stated" Appellant never purchased heroin from him and he never 
gave money to the Appellant (Page 379 of the testimony). Fdlier, Miguel Roil 
guez could not give testimony as to specific dates and times of the day that the 
alleged meetings occurred at Appellants home. The witness conceded that there 
were times that he vistited Appellants home and Appellant was not present, be¬ 
cause appellant was working. (Page 981 of the testimony). 








Whem Romero Gonzalez was testifying during cross-examination 
(Pgs. 1037-1046) he stated "I saw Mrs. Calami on March ~.2‘h 19"0 in her 
home (38 Rankin Street) between 7:00 to 8:00 A. M. in the nor ting. He added 
I don't retnber. I always saw them there". 

However, on redirect examimtion, pursuant to a conference with the 
Assistant . U.S. Attorney, Romero Gonzalez, was shown Vial it was impossible 
for Mrs. Calami, to be present inker liome because she reported to work at 
5:40 A. M. on Mu12th, 1970 (Pgs. 1334 and 1333 of the testimony) The 
testimony presented by the Government was ineffectual to prove that Appellant 
was a party to conspiracy. 

In United States v. Butler 494 2d 1246 (1974), the Court held " Me.a: 
kstow ledge, approval of or acquiescence in, the object and purpose of conspiracy 
without a.i agreement to cooperate in achieving such object or purpose iocs tot 
make a party to a co ispiracy. To sustain conspiracy conviction, evidence when 
reviewed in its entirety must gene rale more than mere suspicion of guilt and 
where evidence is eqtuilly consistent with both guilt and innocence conviction 
cannot be sustained. 

The Appellant was neither an importer or a buyer. He was merely 

the relative by marriage of Raoil Ortega Alvarez and he was never arrested or 

convicted of a crime before this indictment. Whether the appellant knew his 
or his 

brother-in-law/friends engaged in criminal activities would be conjecture 








or surmise. The government witnesses testified that they visited 38 Rankin 
Street; however there were times that they were working or not at home. Even 

if the appellant permitted his brother-in-law to bring individuals to his home, 

h 

in his absence, that would be no proof of his agreement to join the conspiracy. 

An accused must join in the agreement to be guilty of a violation of the statute, 
for even if he commits an overt act, he does >iol violate the statute unless he 
joined the agreement. 

In United Stales :>. Falcone, 109 2d 579 the Court speaking of the actions 
of a conspirator stated .... "in prosecutions for conspiracy or abetting, his 
attitude toward the forbidden undertaking must be more positive. It is not 
enough that he does not forego a nor mal lawful activity, of the f ruits of which 
he knows that the others will make on unlawful use; he must in some sense pro¬ 
mote their venture himself, make it his own, have a stake in its outcome". 

Here, there was no proof that appellant received money or any other consider¬ 
ation. 

Further appellant was linked to the conspiracy; because he was n Cuban 
National.. 


if 


l 








POINT II 


THE GOV SUN ME NT FAILED TO PROVE CIRO RODRIGUEZ CALANA 
HAD ACTUAL OR CONSTRUCTIVE POSSESSION OF ANY HEROIN. 

Witnesses testified for the Government that Raoul Ortega Alvarez, 
kept a suitcase at38 Rankin Street, Elizabeth, N. J. that contained heroin. 

Title 21, U. S. C. Section 174 requires that the Government prove beyond a 
reasonable doubt that the heroin was illegally imported and that Appellant knew 
the heroin was illegally imported. There was conflicting testimony as to the 
times and dates of meetings at 38 Rankin Street. Further, it was established 
the Appellant was gainfully employed during some o f the dates conspiracy 
and meetings at his home. In fact, it was established that his wife was at work 
when one of the Government witnesses stated that she was present during a 
meeting of the conspirators. 

In United States v. Ho'rton 488 F 2d 374, the issue of constructive 
possession was examined by the Court, and it stated " Evidence, though de¬ 
monstrating defendants proximity to illegal substance and to person who did 
have control over heroin, was insufficient to sustain comnction of possession 
with intent to distribute where it did not establish any type of working re¬ 
lationship between parties regarding heroin; but merely on association. Here, 
Appellants brother-in-law visited the New York Metropolitan region on several 
occasions, during the course of the alleged conspiracy and did not visit Appell¬ 
ant or his ivife. Assuming that Appellants brother-in-law did have heroin in the 






suitcase, it does not follow that Appellant knew or could exercise dominion or 
control. 

In United States v. Jones 308F. 2d 26 the Court said "As for the 
record discloses, defendant did nothing more than introduce a willing buyer 
to a willing seller and to serve as a go-between until such time as the willing 
seller and willing buyer were satisfied to do business with each other. " 
Appellant does not fall within the catagory created by the Jones case, he was 
merely extending hospitality to a brother-in-law and did not act as agent for 
his brother-in-law. The one specific date that Appellant was alleged to have 
possessed the heroin according to the testimony of the Governments witness, 
it was the Appellants wife was at work and her time cards from work were in¬ 
troduced into evidence at the trial,. The Government witnesses could not testify 
that the Appellant profited from any of the transactions that they testified about. 








POINT III 


THE SENTENCE IMPOSED UPON C1R0 RODRIGUEZ CA LANA WAS EX¬ 
CESSIVE AND VIOLATED THE CONSTITUTIONAL PROHIBITION AGAINST 
CRUEL AND UNUSUAL PUNISHMENT. 

Appellant was sentenced to two six yeqrs terms to run concurrently; 
by Judge Charles H. Metr.ner. Appellant was not arrested or convicted o f a 
crime; before this incident. Further, Appellant was gainfully employed prior 
to his indictment; except for seasonal unemployment. The narcotic offenses 
of which the defendant was convicted were within the purview of the Compre¬ 
hensive Dr'ug Abuse Prevention and Control Act of 1970-sec. 101 et sq. ; U3 
(a), 21 U.S.C.A. sec. 801 et seq. In United States v. Bradley 455 F. 2d 1181 
(1972), Justice Douglas, dissent ng stated " The correct interpretation of the 
word "prosecutions" as used in sec. 1103 (A) of the 1970 Act, was, in my view 
the one given by the Court of Appeals of the Ninth Lir-v.it in United States v. 
Stephens, 449F. 2d 103,1053. 

' Prosecution ends with Judgment. The purpose of the section has been 
served when judgment under the old Act has been entered and abatement of pro¬ 
ceedings has been avoided. At that point litigation has ended and Appeal is avail¬ 
able. Korematsj u. United State^ 319 U.S. 432, 61 S at 1124, 87 L. E. D. 199'' 
(1943). What occurs thereafter-the man ic.- in which judgment is carried out, exe 
cuted or satisfied, and whether or not it is suspended in no way affects the 
prosecution of the case . The instant case is not of that proportion hut it docs 





an the resolution of unspoken assumptions--those favoring the status quo, 
of prison systems as apposed to those wlut see real rehabilitation as the only 
cure of the present prison crisis". 

The sentence oj imprisonment of the Appellant is cruel and unusual 
punishment; because of his prior background and the tenons link between him 
and his brother-in-law Raoul Ortega. 




CONCLUSION 


The verdict of the jury should be set aside and the indictment, dis¬ 
missed against the appellant and that the Court grant any further relief as 
it deems proper. 


Respectfully submitted. 
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